
SMITH MOORE 
LEATHERWOOD 

ATTORNEYS AT LAW 

May 25, 2018 

Ms. Lynn Jarvis 
Chief Clerk 
N01ih Carolina Utilities Commission 
430 N. Salisbury Street 
Raleigh, NC 27603 

434 Fayetteville Street 
Suite 2800 

Raleigh, NC 27601 

RE: Duke Energy Progress, LLC and Duke Energy Carolinas, LLC's Notice of 
Posting of CPRE Tranche 1 RFP and Compliance with February 21, 2018 
Order Modifying and Approving Joint CPRE Program and NCUC Rule 
R8-71(d)(4) 
DOCJ(ET NO. E-2, SUB 1159 
DOCKET NO. E-7, SUB 1156 

Dear Ms. Jarvis: 

On behalf of the North Carolina Clean Energy Business Alliance ("NCCEBA") and 
North Carolina Sustainable Energy Association ("NCSEA"), we hereby submit this 
Joint Motion in the above-referenced docket. 

If you have any questions or comments regarding this filing, please do not hesitate to 
call me. 

Thank you in advance for your assistance. 

Very truly yours, 

ls/Karen M. Kemerait 
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STATE OF NORTH CAROLINA 
UTILITIES COMMISSION 

RALEIGH 

DOCKET NO. E-2, SUB 1159 
DOCKET NO. E-7, SUB 1156 

BEFORE THE NORTH CAROLINA UTILITIES COMMISSION 

In the Matter of: 
Duke Energy Progress, LLC and Duke Energy 
Carolinas, LLC's Notice of Posting of CPRE 
Tranche 1 RFP and Compliance with 
February 21, 2018 Order Modifying and 
Approving Joint CPRE Program and NCUC 
Rule R8-7l(d)(4) 

JOINT MOTION 

NOW COME the North Carolina Clean Energy Business Alliance ("NCCEBA") 

and the North Carolina Sustainable Energy Association ("NCSEA") (collectively, 

"Petitioners"), by and through their undersigned counsel, and respectfully request the 

following: (1) that the N01ih Carolina Utilities Commission (the "Commission") order 

Duke Energy Progress, LLC ("DEP") and Duke Energy Carolinas, LLC ("DEC") 

(collectively, "Duke Energy" or "Duke") and the Independent Administrator, Accion 

Group, LLC ("IA") to remove all recently added energy storage requirements and 

protocols from the Tranche 1 pro forma Competitive Procurement of Renewable Energy 

("CPRE") purchase power agreement ("Tranche 1 PP A") until there is stakeholder 

consensus about energy storage requirements and Commission approval of the Tranche 1 

PP A energy storage provisions; (2) that the final Tranche 1 PP A be filed with the 

Commission for approval with opportunity for comment by intervenors in the docket; (3) 

that Duke's recently provided Build Transfer Agreement ("BT Agreement"), 

Engineering, Procurement and Construction Agreement ("EPC Agreement"), and Asset 



Purchase Agreement ("APA") (collectively, the "Agreements") be filed with the 

Commission for approval with opportunity for comment by intervenors. 

In suppo1i of these requests, Petitioners show the following: 

I. PROCEDURAL HISTORY 

1. On November 27, 2017, Duke Energy filed a petition requesting approval 

of its proposed joint CPRE Program. In the petition, Duke included its proposed initial 

CPRE Program guidelines, pro forma PP As, initial CPRE Program plan, and requests for 

waivers of regulatory conditions and code of conduct requirements. 

2. On December 1, 2017, the Commission issued an Order requiring the 

Public Staff-North Carolina Utilities Commission ("Public Staff') to file a report with the 

Commission addressing whether Duke's proposed CPRE Program is reasonably designed 

to meet the requirements ofN.C.G.S. § 62-110.8 and Commission Rule R8-71. The 

Commission also asked the Public Staff to provide a recommendation as to whether the 

Commission should approve Duke's proposed CPRE Program, accept the initial CPRE 

Program plan, and grant Duke's requested waivers of regulatory conditions and code of 

conduct requirements. 

3. On January 10, 2018, the Public Staff filed its report and initial comments. 

4. On January 11, 2018, NCCEBA and NCSEAjointly filed comments. In 

the Joint Comments, NCCEBA and NCSEA provided detailed comments and objections 

about Duke's proposed pro forma CPRE PP As and a red line of the pro forma PP A. See 

Joint Comments, pp. 13-14, 15-23 and attached red line of PPA. NCCEBA and NCSEA 
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also expressed concern as to the Duke's planned timing for finalizing the Tranche 1 

PPA. 1 

5. On January 26, 2018, Duke Energy, Duke Renewables, Inc., and the 

Public Staff filed reply comments. 

6. On February 21, 2018, the Commission issued its Order Modifying and 

Approving Joint CPRE Program ("Order"). In that Order, despite extensive objections by 

Petitioners to the pro forma PP As filed by Duke Energy, the Commission approved those 

PP As for use in CPRE Tranche 1 based on Duke's representation that the proforma 

PP As were vitiually identical to ones that had been successfully financed by solar 

developers. 2 The Commission directed Duke to continue discussions with the Public 

Staff, NCCEBA, and NCSEA as to the reasonableness of the objectionable provisions of 

the pro forma PP As with the goal of reaching consensus on revisions and report the result 

of the discussions in the September filings required by the CPRE Rule. The Commission 

requested that the parties alert the Commission if the terms and conditions of the pro 

forma PP As are a barrier to achieving the goals of the CPRE Program. See Order 

Modifying and Approving Joint CPRE Program, p. 29. 

1 NCCEBA and NCSEA also objected to the delay in Duke's delivery of the draft proforma PPA as 
follows: "NCCEBA and NCSEA believe that the proforma PPA, which was required to be submitted with 
the CPRE Program Plan and Program Guidelines, must be approved by the Commission and should be 
reviewed and approved by the Commission as part of its review and approval of those documents. Waiting 
until 30 days before the Tranche I solicitation to finalize the proforma PPA does not give market 
participants notice of the terms and conditions on which their proposals must be based or sufficient 
opp011unity to object to unreasonable PPA terms and conditions." 

2 ln Duke's petition filed on November 27, 2017, Duke represented: "The CPRE PPA proposed for 
Tranche I is vil1ually identical to, and substantively the same as, the current power purchase agreement 
utilized by the Companies, and executed by sellers, for bilateral PURPA sales to the Companies .... " See 
Petition Requesting Approval of Joint CPRE Program, Attachment I, p. 7 (emphasis added). 
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7. On April 4, 2018, the IA filed notice of a delay in the previously targeted 

issuance date for the initial CPRE Tranche 1 RFP. 

8. On May 11, 2018, Duke filed notice that the IA had posted Duke's draft 

CPRE Tranche 1 RFP to the IA's RFP website on May 11, 2018. The documents posted 

to the IA website include the Tranche 1 PPA (with substantial unilateral revisions to the 

pro forma PP A previously approved by the Commission)3
, a summary RFP document 

presenting the overall framework for the RFP, the BT Agreement, the EPC Agreement, 

and the AP A. Extensive changes to the Tranche 1 PP A, including detailed new energy 

storage provisions, as well as the summary RFP document, the BT Agreement, the EPC 

Agreement, and the AP A had not been shared with market participants until May 11, 

2018. Not only did Duke not share the documents with NCCEBA or NCSEA before 

posting them to the IA website, but Duke did not engage NCCEBA or NCSEA regarding 

any of the problematic provisions of the pro forma PP A, as requested by the Commission. 

These documents are comprised of hundreds of pages, and contain numerous problematic 

and unreasonable terms and conditions. Despite the fact that these documents with new 

and controversial provisions had not been provided until two weeks ago, Duke Energy 

and the IA are allowing interested paiiies an extremely shmi period-only two weeks-

to submit comments. (Duke's Tranche 1 PPA that was posted to the IA website is 

attached hereto as Exhibit A.) 

9. In Duke's May 11, 2018 filing, Duke stated that the final RFP documents 

will be posted to the IA RFP website and that the Tranche 1 CPRE RFP Solicitation will 

begin on July 10, 2018. 

3 Some of these changes helpfully resolve problems previously identified by Petitioners, but others create 
significant new issues. 
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II. ENERGY STORAGE SHOULD NOT BE INCLUDED IN THE 

TRANCHE 1 PPA WITHOUT STAKEHOLDER INPUT AND COMMISSION 

APROVAL 

10. Energy storage technologies-that are capable of capturing usable energy 

for use at another time-provide innovative and flexible solutions to serve energy needs 

and address existing and emerging challenges. Energy storage is a new and emerging 

technology in North Carolina with tremendous potential benefits to the state. Much work 

has already been performed by interested parties to develop appropriate and workable 

energy storage policies; but the Commission has not yet established rules and regulations 

for this new technology, let alone how it should be treated under the CPRE program. 

11. Over the past the past eight months, Duke has submitted detailed proposed 

rules governing the CPRE program, a detailed program plan and program guidelines, and 

proposed pro forma PP As for use in the CPRE program, but until two weeks ago had not 

proposed any protocols governing the inclusion of storage projects in CPRE proposals. 

These protocols in several key respects are unreasonable, unnecessary, and extremely 

onerous, and will likely render storage projects unfinanceable. As requested by the 

Commission, NCCEBA and NCSEA are alerting the Commission that the new storage 

provisions in the Tranche 1 PP A are a barrier to achieving the goals of the CPRE 

Program. 

12. Duke should not be permitted to unilaterally dictate energy storage policy 

without input from the Public Staff, the solar industry, and the Commission. However, 

that is precisely what Duke has done in the Tranche 1 PP A. Duke inserted sweeping and 

problematic energy storage requirements in the previously approved Tranche 1 PP A, and 
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failed to allow opportunity for meaningful comment from the industry that will be 

directly affected by the new rules. 

13. To ensure that new energy storage rules are carefully considered, there 

needs to be a stakeholder discussion before Duke implements any new rules. Through a 

stakeholder discussion, valuable input can be provided by the Public Staff and 

experienced industry participants for appropriate and workable new rules. 

14. Moreover, Duke cannot include new energy storage requirements in the 

Tranche 1 PPA without Commission approval. Pursuant to N.C.G.S. § 62-l 10.8(b)(3), 

and as discussed by the Commission in its February 21, 2018 Order, the Commission has 

a statutory duty to review and approve the terms and conditions of Duke's CPRE pro 

forma PPA. See Order, p. 29. 

15. In NCCEBA's and NCSEA's previous comments about Duke's proforma 

PPA in this docket, NCCEBA and NCSEA objected to a number of provisions included 

in Duke's proforma PPA. After noting NCCEBA and NCSEA's objections to the terms 

and conditions of Duke's proforma PPA, the Commission stated that it "accepts Duke's 

representations that the pro forma PP A is similar to contracts that have been accepted in 

negotiations with owners of renewable energy facilities as supporting approval of the pro 

forma PP A." (See Order, pp. 28-29) That understanding was one of the bases for the 

Commission's decision to approve Duke's proforma PPA for the purposes of the 

Tranche 1 CPRE RFP Solicitation in its February 21, 2018 Order. (See Order, p. 29) 

Duke's recent inclusion of brand new energy storage provisions in its Tranche 1 PP A 

contradicts its previous representation to the Commission (i.e., that its Tranche 1 PP A is 
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similar to contracts that have been accepted in negotiations with owners of solar energy 

facilities). See Commission Order, p. 29. 

16. Duke's unilateral action to insert energy storage provisions in its Tranche 

1 PPA without Commission approval is in clear violation ofN.C.G.S. § 62-110.8(b)(3) 

and the Commission's Order. (See the Commission's Order stating the Commission has 

a statutory duty to review and approve the terms and conditions of the pro forma PP A.) 

Also, by failing to include energy storage in its Tranche 1 pro forma CPRE PP A that was 

filed with the Commission on November 27, 2017, NCCEBA, NCSEA, and other 

intervenors had no opportunity to comment on Duke's proposed energy storage rules. 

Duke should not be permitted to avoid meaningful input from stakeholders and 

Commission approval by making substantial changes to the already approved PP A. 

17. Accordingly, Duke should not be permitted to add energy storage 

provisions to the Trance 1 PP A unless and until there is stakeholder consensus on the 

new rules, and until the Commission has approved the new rules. 

18. Petitioners would certainly prefer that the issuance of the Tranche 1 CPRE 

RFP Solicitation not be delayed and would prefer that projects including storage be 

eligible to bid into Tranche 1. To prevent delay, Petitioners are committed to 

participating in a stakeholder process with the goal that consensus be reached and energy 

storage provisions be approved by the Commission by July 10, 2018 (the date for 

opening of the Tranche 1 Solicitation) for inclusion in the Tranche 1 PP A. 4 In the event 

that the energy storage provisions cannot be approved by the Commission by July 10, 

2018, all such provisions should be removed from the Tranche 1 PP A. 

4 Petitioners believe only limited and relatively simple provisions dealing with storage are needed. 
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III. ALL OF DUKE'S RECENTLY FILED AGREEMENTS SHOULD 

BE SUBJECT TO COMMENT AND COMMISSION APPROVAL 

19. While the introduction of new and problematic storage provisions is the 

most egregious unilateral change that has been made to pro forma PP A, there are other 

changes to the approved PP A that, if not resolved through comments to the IA, may be 

objectionable to Petitioners and other parties. The Commission should therefore require 

that the final proposed modified Tranche 1 PP A in its entirety be submitted to the 

Commission for approval after comment by interested pmiies. 5 

20. Of equal concern, just two weeks ago Duke filed three new Agreements 

consisting of hundreds of pages on the IA website that it intends to use in the Tranche 1 

RFP. (NCCEBA and NCSEA expressed concern in their Joint Comments that Duke 

Energy did not include MIP As or EPC contracts in the CPRE Program Guidelines or 

CPRE Program Plan, and pointed out that those contracts need to be reviewed by market 

participants and approved by the Commission. See Joint Comments, p. 14.) The Public 

Staff and market participants had no information about these Agreements until May 11 

because Duke failed to file them with its joint CPRE Program. The Agreements contain 

terms and conditions that affect substantial rights of the market pmiicipants, and as such, 

require careful consideration by the Commission and the market participants. 

5 
In addition, contrary to Duke's prior representation to the Commission, the previously approved PPA 

contains several material changes to PPAs previously financed by solar developers. A number of these 
have been removed or improved in the newly proposed pro forma PP As, but Petitioners reserve the right to 
present other problematic issues with the Tranche 1 PPA to the extent that they depart from previously 
financed PP As. 
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21. Due to the extremely short time period permitted for comment, Duke has 

allowed no oppmiunity for meaningful comment to agreements that contain problematic 

terms and conditions. 

22. N.C.G.S. § 62-110.8(b)(3) contemplates that CPRE agreements be 

approved by the Commission.6 While this section of the law was poorly drafted and is 

ambiguous and could be read to refer only to the pro forma PP As, there is no reason to 

infer that the General Assembly wanted the Commission to approve one type of contract 

to be utilized in the CPRE program but not others. In any case, the Commission clearly 

has the authority to require that all program documents be submitted for its approval, and 

did exactly that in adopting Rule R8-71 ( c ). That rule requires each utility to submit to 

the Commission for approval as part of its program guidelines "[p]ro forma contract(s) to 

be utilized in the CPRE Program." 

23. Duke, however, is seeking to utilize in the CPRE Program three new, 

complex, and severely flawed agreements that were not submitted with its program 

guidelines, that were not shared with interested paiiies until two weeks ago, and that it 

does not propose to submit to the Commission for review and approval. 7 The 

Commission should not permit these new Agreements to be utilized in the CPRE 

Program until the Commission has approved them after comment by intervenors. 

6 N.C.G.S. § 62-l 10.8(b)(3) provides: "Each public utility shall submit to the Commission for approval 
and make publicly available at 30 days prior to each competitive procurement solicitation a proforma 
contract to be utilized for the purpose of informing market participants of terms and conditions of the 
competitive procurement." 
7 In Duke's May I I, 2018 filing, Duke indicated that the Tranche I PPA would be filed with the 
Commission on June 8, 2018. However, Duke apparently is not planning to file the BT Agreement, the 
ECP Agreement, or the APA with the Commission. 
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CONCLUSION 

The importance of ensuring that carefully considered policies and rules are made 

for the new energy storage technology cannot be overstated. Petitioners respectfully 

request that the Commission not permit Duke to include energy storage in its Tranche 1 

PP A unless and until stakeholder agreement about new rules has been reached and the 

Commission has approved the new requirements. Petitioners also request that Duke be 

required to file the modified PP As, BT Agreement, the EPC Agreement, and the AP A 

with the Commission for approval and comment by intervenors. 

Respectfully submitted this 25th day May, 2018. 

SMITH MOORE LEATHERWOOD LLP 

Isl Karen M. Kemerait 
Karen M. Kemerait 
N.C. State Bar No. 18270 
karen.kemeraiUft)smithmoorelaw.com 
SMITH MOORE LEATHERWOOD LLP 
Post Office Box 27525 
Raleigh, North Carolina 27611 
Telephone: (919) 755-8700 
Attorneys for North Carolina Clean Energy 
Business Alliance 
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Isl Peter H. Ledford 
Peter H. Ledford 
N.C. State Bar No. 42999 
4800 Six Forks Road, Suite 300 
Raleigh, NC 27609 
919-832-7601 Ext. 111 
peter(tj;energvnc .org 
Regulatory Counsel.for North Carolina Susta;nable 
Energy Association 
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CERTIFICATE OF SERVICE 

I hereby ce1iify that all persons on the docket service list have been served true 

and accurate copies of the foregoing JOINT MOTION TO EXCLUDE ENERGY 

STORAGE PROVISIONS FROM TRANCHE 1 PRO FORMA CPRE PPA by first 

class mail deposited in the U.S. mail, postage pre-paid, or by email transmission to all 

parties of record. 

This the 25th day of May, 2018. 

/s/ Karen M. Kemerait 
Karen M. Kemerait 
N.C. State Bar No. 18270 
karen.kemeraiUa),smilhmoorelaw.com 
SMITH MOORE LEATHERWOOD LLP 
Post Office Box 27525 
Raleigh, North Carolina 27611 
Telephone: (919) 755-8700 
Attorneys for NCC EBA 
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DUKE ENERGY PROGRESS/CAROLINAS, LLC 

(b) files a petition or otherwise commences, authorizes or acquiesces in the commencement 
of a proceeding or cause of action under any bankruptcy or similar law for the protection of 
creditors; (c) has such a petition filed against it as debtor and such petition is not stayed, 
withdrawn, or dismissed within thirty (30) Business Days of such filing; (d) seeks or has a 
liquidator, administrator, receiver, trustee, conservator or similar official appointed with 
respect to it or any substantial portion of its property or assets; (e) has a distress, 
execution, attachment, sequestration or other legal process levied, enforced or sued on or 
against all or substantially all of its assets; (f) is unable to pay its debts as they fall due or 
admits in writing of its inability to pay its debts generally as they become due; and/or (g) 
otherwise becomes bankrupt or insolvent (however evidenced). 

1.11. "Billing Meter" is defined in Section 10. 

1.12. "Billing Period" is defined in Section 11. 

1.13. "Business Day" means any day on which the Federal Reserve member banks in New York 
City are open for business. A Business Day shall run from 8:00 a.m. to 5:00 p.m. Eastern 
Prevailing Time. 

1.14. "Buyer" shall have the meaning specified in the first paragraph of this Agreement 

1.15. "Capacity" means and includes the electric generation capability and ability of the Facility 
and all associated characteristics and attributes, inclusive of the ability to contribute to peak 
system demands, as well as reserve requirements. 

1.16. "Certificate" means the electronic instrument created and issued by the Tracking System. 

1.17. "Change of Control" means a transaction or series of related transactions (by way of merger, 
consolidation, sale of stock or assets, or otherwise) with any person, entity or "group" 
(within the meaning of Section 13(d)(3) of the U.S. Securities Exchange Act of 1934) of 
persons pursuant to which such person, entity, or group would acquire (i) 50% or more of 
the voting interests in Seller or (ii) substantially all of the assets of Seller. 

1.18. "Commercial Operation" means that the Facility is operational and placed into service such 
that all of the following have occurred and remain simultaneously true and accurate: (a) the 
Facility has been constructed, tested, and is fully capable of operating for the purpose of 
generating the Product and delivering as required herein; (b) the Facility has received 
written authorization from the Transmission Provider for interconnection and synchronization 
of the Facility with the System;--afKlr (c) the Facility has obtained all Permits and Required 

(d) the Facility has met all requirements 
necessary for safely and reliably generating the Product and delivering the Product to Buyer 
in accordance with Prudent Utility Practice. 

1.19. "Commercial Operation Date" means the date on which the Facility achieves or achieved 
Commercial Operation. 

1.20. "Commercially Reasonable Manner" or "Commercially Reasonable" means, with respect to a 
given goal or requirement, the manner, efforts and resources a reasonable person in the 
position of the promisor would use, in the exercise of its reasonable business discretion and 
industry practice, so as to achieve that goal or requirement, which in no event shall be less 
than the level of efforts and resources standard in the industry for comparable companies 
with respect to comparable products. Factors used to determine whether a goal or 
requirement has been performed in a "Commercially Reasonable Manner" may include, but 
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DUKE ENERGY PROGRESS/CAROLINAS, LLC 

forward price curves, production by comparable facilities, expected and historical production, 
all calculated for the remaining Term of the Agreement for the Product (inclusive of all 
components). 
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